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SOCIAL JUSTICE AND ROLE OF J UDICIARY IN INDIA

Brajesh Kumar
Assistant Professor(Law),.
Rajeev Gandhi Govt. P.G.College Ambikapur (C.G.)

—————mee—

— i —
— e ———

sssa
e —

The role of judiciary in any well organized country is to maintain the ‘Rple of La}w’
and to establish ‘Legal supremacy’. Also judiciary plays the important rc.>1-e of mterpretmg ‘
and applying the law and adjudicating upon controversies between one citizen and another
and between a citizen and the state. In a country judiciary assure that the government play
his role according to law. India has a written constitution and holds a fede-ral nature. In the
constitution of federal nature, the main role of the judiciary is to achieve the goal of
constitution and to run the governance according to the provision of constitution.
The makers of constitution have provided rights to the people in India through the
constitution on the one hand for the development of the individual, while on the other hand
the constitution has given the goal of social, economic and political justice to the citizens.

The main objective of this ‘justice’ is to establish harmony between social interest and
personal interest.

Our constitution makers had the objective of establishing a ‘welfare state’ and
‘socialist system’ in India. Its meaning is ‘greatest good of the greatest number’. The role
of the judiciary becomes very important for achieving the goals of social-
of the constitution and for the establishment of a welfare state. The Ind
laid emphasis on social justice so as to attain substantia] degree of soci
political equality.

€conomic justice
ian judiciary has
al, economic and

MEANING OF SOCIAL JUSTICE:

The expression ‘Socio-Economic Justice’ is not constitutional rhetoric or
meant for heroic sloganeering’®. Social justice is the qQuality that shoy]
social activities or in the behavior of society towards individualg and gr

Political claptrap
d be embodied in
oups.

In order to understand the true meaning and concep

t of social justice i, ;
. i . ey C€ in
perspective, the meaning of *Justice’ must be understood. s proper -

Justice is the spirit of every legal system but to define justice it jg
because of its dynamic nature. It is not a stable concept but a hig
transformed concept. The idea of justice is so ancient that everything ha
it is so modern that it constitutes an ever-changing context of contempor.

N0t an easy task
hly variable and

ary society,

"8 V.R. Krishna lyer, Indian Social Justice in Crisis, New Delhi, East-West Press Pvt.t.td.‘,1933";,‘17

146

S been said about



Social Justice in India: Issues & Challenges

Justice is the requirement of the societ
cosperity- Without justice, progress of society i gress and maintenance of peace and
i revolution in the socicty.

& 4 ice’ 1g Nl ’ .
The coteer. 'Of JujthL- lb_ pregnant with various diverse notions of right li
v > M 'SS. > . . 1o
welfare anq happiness. Justice 1s considered to be the primary goal of 2 lé , morality,
e very existence of it rests on the parameters of ry goal of a welfare state and

: T justice,
petween ancient and modern thinking about the soJ' The greatest contrast, however,

K . . e . > Clal hamlOn : . e .
<onception of individual personality in relation of lay. "’ y of justice is in the changed

The concept ijust%ce has be'e.n affected to the change of time and circumstances
change in social economic and political views. ’

The ﬁr_st detailed gnfl th.oughtful explanation of justice has been given by Aristotle
Aristotle trle_d to CXPlaWJU_Stlce by categorizing it as ‘Distributive justice’ and ‘Corrective;
justice’. In distributive justice, Aristotle has considered it justice to give equal distribution
of resources to Fqugl people by considering the principle of equality. According to
Aristotle, corrective justice deals with private transactions. Its main purpose is to establish
harmony in the relations between individuals. Corrective justice has to be ensured justice

by legal remedies like compensation in torts, imposing penalties in crimes and ordering
damages 1n contracts.

It should be noted Here that justice is not synonymous with equality, equality is an
aspect of justice. Justice is not something that can be formulated under a single formula, it
is a process. Equality is also a factor among the various factors of justice. As Friedrich
observed ‘Justice is never given, it is always a task to be achieved’’®.

Justice has a limited as well as a wider meaning. In its limited sense, it means
ratification of injustice in the personal relations of the people. In its larger sense, it seems
to remove the imbalance in the political, social and economic life of the people. It is in the
second sense that social justice should be understood.”

Social justice is the quality that should be embodi.ed in social aqtivjtigs or m the
behavior of society towards individuals and groups. So'mal and economic justice in itself
is the main basis of civilized human society. Those given to dcﬁ.mtl.onql pedantry may
disagree with the conceptual expansionism of the. expression on social justice; but a phrase
s not meaningless merely because it has wondering boundaries.

‘Social justice’ is sometimes confused with ‘socialism’. The expression Socialism

may be looking at from two different angles. One, ‘the end andlf)tt'hel;;n ;1:;:;:;2:1 ;:
achieve that end’. In the former sense, it means the removz}l of lneCI]‘lS.l}E]Iil 1;; ookt 0?
inof 2 just society; in the latter sense, it means the public 9wneuatelc)l wi;h epan
production and distributions. Socialism in th.c first sense is etq e e

Whereas in the second sense it is equated with economic justice. ,

economic justice is the objective of socialism,

" Ck Al d.19
e, Allen, Aspects of Justice, London, Stevens and Sons Ltd.,

" - =5 ‘
Dias, Juris ' ion’ LexisNexis,p 66. SR :

, ' prudence, Fifth Edition, . i 1974, p.173.

"K. Subba Rao, Social Justice and Law, Delhi, National Publication,

985p'32'
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Social justic
social justice has not be
an ideal element which 5
it has becn talked about Pro‘”dm

: t dependent :

v s lative concept with chagoglng cz?t:; emiﬁem Sch:l;lrgine ang
‘ Social justice lsoglg?s‘culture " d aspiratio Izls'f Seeerv , k> s

circumstances, on pc NS efine. !
that the expression ‘social justice” 18 not easy 10 o
td V. Juit Mills Mazdoor Union, deSCribed,;
pression and that no clear cut deﬁﬂitioﬁ'
11 the situation. It has to bf.a understoqd on the bagj of;
considerations. This necessarily means that ji;
to person depending upon his S0C10-econom
social justice are required tg pg

Justice Bhagwati in Muir Mills Coa L s o
‘Social justice’ is a very vaguc and an underm
can be laid down which will cover aZt 1%
several social, economic and humanitanan
content and scope would differ from person t® 2= i
philosophy, in this direction certain bas1083pnn01p es
ascertained for understanding the concept.

Law is the most flexible and appropriate instrument to achieve social and econom;
justice. The constitution, which is the fundamental law of thp land, has undoubteq
significant role to play in the development of social and economic progress.

During the course of discussion on the objective resolution in the c;onstituent assembl
there emerged two different opinions on the phrase relating to socio-economic Justic
According to the first view, the phrase should have been so drafting as to express clearl
the phrase should have been so drafted as to express clearly the acceptance of the doctrin
of socialism.®

This view was supported by the chairman of the Drafting Committee Dr. B.
Ambedkar. Dr. Ambedkar, stated that if the resolution: ‘

“(H)as a relating behind it and a sincerity...., it Should have expressed som
provisions whereby it would have been possible for the state to make economic. social an
political justice a reality and its should have from that point of view expected thé resolutio
to state in most explicit terms that in order that there may be social and economic justic
in the country, there would be nationalization of industry and nationalization of land. 1¢
not understand how it could be possible for any future government which be lives in doit

justice, socially, economically and iti . c iali
economy.”%’ y politically, unless ijts economic is socialist

®V.R. Krishna lyer, Social Justice- S
¥ H.M. Seervai, Constitutiona| Law
82 AIR, 1955,5C.170.

# Baidyanath Chaudhury : “
: ry : “Legal Aid Progra :
g‘dustr.m Adjudication”, JILI, vol, 3g 1995 pr;;nge 3 an Instrument for Social Justice an in road in
Dr.B.R. Sharma, Socio-Econ ethen e :
1984,p.17, omic Justice under Indian Constitution, New Delhi publicatio
5 Constituent A » New Delhi, Deep & Deep
uent Assembly Debates, V|, | Pp.97-98

unset or Dawn, (2008

Eas
of India, Bombay, N,) tern Book Company, p-53.

M.Tripathi Ltd., 15t ed.1967,pp.75.
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[here Was @ secopd view also, some
Jbly had no Sqfﬁcxcnt mandate to corporate in the const;
-« of doctrinaire character, so they did

p&l]l;i’ dkar.*°Some other members felt that the ;
I'4

ioht impart rigidity into the constitutiona] frq
miz

W

Ncorporation of sych

an economic polic
mework and make the ble.

Same unworkable,
Dr. S. Radhakrishnan, also observed i t

«socio-cconomic  revolution’
a b
qndamental needs of the com

dedicated to the cause of common citizen and establishment of socio
its avowed objective. Sociological jurispruden
individual freedom socio-economic justice cann

-€CONOMIC justice as
ce subscribes that without regulation of
ot be achieved, 88

The main objective of social justice is
justice is a combination of many factors s
ideological, educational and spiritual develo
of resources of the state among equal people.

people of the society are brought into the
justice.

‘Sarvodaya’ means ‘progress of all’. Social
uch as social, economic, political, cultural,
pment. Social justice means equal distribution
Crores of downtrodden, backward and hungry
mainstream of development through social

The Indian Constitution can be called a social document and most of jts provisions are
meant to advance the concept of socio-economic justice. The massage of the concept of

social economic justice is received in the Preamble, part 3 Fundamental Rights and part 4
Directive Principles of State Policy of the constitution.

Preamble of constitution stated that to secure to all its citizens sgcial, ecqnomic and
political justice; liberty of thought, expression, belief, faith and worship; equa}lty'of status
and opportunity, and to promote among them fraternity so as to secure the dignity of the
individual and the unity and integrity of the nation.

The main goal of social justice is to end exploitation, enfl social op.pressmn,lremovcz
disparity, provide social security, provide free education, provide emp 0%'r3§n
°PPortunities, ensure social and economic development, _ellmmate social evils. Tl(lie n 1:1;;
Constimtion Is trying to achieve this goal of social justice through Part III Fundamen
fights and Part v Directive Principles of State Policy.

. T ic justice’ in

The Indian courts have also expressed the expression of ‘socio teccfn:cxgig}economic
ANy cases i, Justice Gajendragadkar has expresse o the CQHBCS'C‘I‘)T};O concept of social
Justice in the cage of the Workers of Gold Mines V. Union of India e ey

% ‘
s O"Stituent Assembly pebates, Vol. |, p.91.
Wl At2gg

' | lications, 1981, p.224.
8 A'l ' K”Shnan lver, Law Versus Justice, New Delhi, Deep & Deep Publi | :

1958, 5c. 933,
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: ignificance i .
rul of faw and mearing 070 Slli in question has la has attained a fair AMmoypg
of social justice that the formu

ho
; t. on the W
of industrial adjudication shows that,

of success”. Appellate Tribunal®® The co‘

e Mills V. Labour ) :
In J.K.Cotton Spinning and Weaving Mi narrow one sided or pedantic, but its

S i not . _

ial justice 1s not 1 i0- mic e v

simply stated that the ConcePt,Of socgﬂé on the basic ideal of socio-ccono quality ang
sweep is comprehensive, as it is fopnd?sparities-

its aim is to remove socio-economic ] V. State of UPS' Justie

ogy V. o Ice

. . 1 lture & Techno . 7 o N

niversi Of Agricu : ut in the new millenniym.

.54 U e ‘ustice is not mere legal jargon b Society is t um,

Banerjee held that. “Economic ] omic justice on a seeker. Society is to remain,

it is the obligation for all to confer this 'ecc'mstice “n a seeker, society is to remain, socig]
e v 2 ic ju & A

social justice is the order and economic Justic of the day”.

justice is the order as to and economic justice is the rule y

The concept of socio-economic justice which is a revolut'lonary C;)ncep?ttlak'te's V&;lthm
its sweep the objective of removing all inequalities qu afforfilng equal opportunities to au
citizens in social affairs as well as in economic activities. It gives meaning and significance
to the democratic way of life and makes the rule of law dynamic.

SOCIOL JUSTICE AND JUDICIAL RESPONSE:

Judiciary has a major role in making social justice successful in India. The Supreme Court
and various High Courts have considered social justice as an indispensable part of the legal
system. It has always been the intention of the judiciary that the provisions of the

nterest in such a way that social justice can

constitution should be interpreted in the public i
be established.

unable to approach the court,

%0 AIR, 1964 sC. 737.
*1(2000) 7 scc. 109 at 117,
*2 AIR,1973,C.

% AIR,1978,sC.
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Air [ndia Statutory Corporation V., United Labouy Unlon. " the Supreme Col
d at lcngth“ulmul the ‘soclin-ccmmmic justice in the (,:.(mlcx‘t of lhc.cuin:tlirljl(;ti«;::l:{l’
ndia. I obschf:ci: Tllm1 (;‘0:]_:“'{'}5”:.0” [?l'()v!.(lus a8 i‘nsu"umcnl,, designed to meet the changing
pecds of cach succeee Ill g E:tjllcl.f 'u.m altering and :uc[!lwling the unequal conditions to pare
qay for social aIl:( ‘_300‘30”““4 dc"“’f“'il(fy within the spirit  drawn  from  the
onstitution.eeee reamble of lh‘f conslitution, its integral part, is designed to realize
socio_cconomlcjtlstlgc to all pcoplc'mclu(lmg workman, harmoniously blending the details
enumcrat“d in the fundamcn?tal rights and the way he dircctive principle....... The
individual interest can, thercfore no longer stem the forward flowing tide and must, of
qecessity, Bive Way to the broader public purpose of cstablishing social and cconomic
democracy in which every workman realizes socio-cconomic justice assured in the
preamblc, Article 14,15,16 and 21 and the dircctive principles of the constitution.”

In
diSCUSSC

The activist role of the Supreme Court and the High Courts to give relief to the under
privileged and disadvantaged is welcome move in the forms of PIL. The judiciary play
ctivist role to protect and uplift the socio-cconomic justice of poor. This is proved by
many previous decisions.

1. Right to Equality :
Equality is grammar to justice, social, cconomic and political, Unless there i cquality
there cannot be justice. The doctrine of cquality which is provided in Articles 14 to 18
of the constitution is the foundation of socio-economic justice. In John Vallamattom V.
Union of India,® the Supreme Court observed that all persons in similar circumstances
shall be treated alike both in privileges and liabilities imposed.

2. Equal Pay for Equal Work:

In Randhir Singh v. Union of Indi
equal pay for equal work by rea

contained in Art. 39(d).

3. Protection against Untouchability : , —
Article 17 abolishes untouchability and forbids its practice in any form. In the case of

Peaple’s Union for Democratic Rights v. Union of India,”’thc Supreme Court has held

that the fundamental rights conferred by Article 17 are not o'nly availab!c a'gainst the
state but are also available against private individuals and it is the constitutional duty

of the state to protect and to take necessary action to prevent the encroachment of these -
rights.
4. Extended view of Article 21 :

4.9 The Supreme Court expanded the principle of
ding Art.14 and 16 with the directive principle

A very fascinating development in the Indian Constitutional jurisprudence is the
preme Court in the post- Maneka era. The

&xtended dimension gi Article 21 by the Su

given to Arficle y . ; b Zhr
Supreme Court has asserted that in order to treat right as 2 Fundamental Right, it 1s not
necessary that it should be expressly stated in the Constitution as a Fundamental Rights.

%4
95211‘;'19975&645.
* AR 2003 5C 2903,
N 1982 s 879,
IR 1982 5¢ 1473,
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The following new rights have emerged f e disuseed Here iidder: 0

of Article 21 and by public interest litigation, whic

Right to Live with Human Dignity:

g : 100

The Supreme Court elaborated in Francis Coralie v. Union ]Z’errzto;jsf t%il ﬁiléllr i )},] Peo‘g;
Union for Democratic Right v. Union of India'®' and many ot er cas ae gnt to |y,
is not restricted to mere animal existence. It means §on?et’}11ng more that just physicy
survival. It also include ‘the right to live with human dignity’.

Right to Livelihood:

In Olga Tellis v. Bombay Municipal Corporation'® a five judges bench of the Suprem
Court has finally ruled that the word “life” in Article 21 includes the “right to livelihood! ™
also. In D.K.Yadav v. JM.A Industries 1%the Supreme Court has held same views,

Right to Privacy:

V. State ofU_P_,I%the

der Article 21 OftSupreme Court hag held that the right to shelter 18

he Constitution,

19AIR 1981 sC 746,
L AIR 1982 ¢ 1473,
"2 AIR 1986 SC 180,
"% (1993) 3 5CC 258
1**(1994) 6 5CC 633,
" AIR 1997 sC ggg.
"% (1996) 2 SCC 549
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’ P 107 the Supreme Court partly overruled Mohni Jajy, dec'ision an’ZiihlglréSt’;n?n ‘;l State of
. at* the right to

The constitutional (86 Amendment) Act, 2002

. as added a i
Article 2 1 and has made education for all children of the age of 6 to lnéf vaﬁlftdl:ieletlﬁ ;g%ir

o “the state shall provide fr :
Jtprov ides that ; P ee and compulsory education to all chi
ageof 610 14 years in such manner as the state may by law, determine,? Al ehildren afthe

Right to Food:

In a significant judgment. in PUCL v. Union of India,'® the Supreme Court has held that
the people who are starving because of their inability to purchase food grains shave right
to get food under Article 21 and therefore they ought to be provided the same free of cost
by the states out of surplus stack laying with the states particularly when it is unused and

rotting.
New Dimension of Criminal Justice System and Environmental Protection:

The Supreme Court has added a new chapter in the criminal justice system and in the field
of environmental protection by giving a comprehensive interpretation of the words
mentioned in Article 21. Gave birth to many new rights for the protection of human rights
of prisoners and victims in the criminal justice system, such as speedy justice, free legal
2id, right against solitary confinement, right to health, right against handcuffing, right to

compensation etc.

3.Bonded Labour and Judiciary:

There has been existence of bonded or forced labour in large parts of the country. The

o ; o1l
Practce of bonded labour is based on exploitation by 2 f&¥ Sofﬁy :Llf; ;ffggfgugzsg
Powerful persons. The practice of bonded and forced labour is not only

human dignity but also constitutes gross violation of human rights.

Court, has played an
. During the recent years, the judiciary, L onity a ré:gg( for millions of Indians
Mportant role in making right to live with human dlgﬂlté’ urt has not only give the widest
and has protected them from exploitation. The Sl_lprer?CAr(:icle 21,23 and 24 but also took
Possible meaning to the fundamental right enshrined in nsible for the failure of various
Mo consideration the various factors which were respo :

ot : |
er Social welfare laws.

sy e
L%AIR 19935c 2178, .

2000(5) sc. AL,

particularly the
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_ Democratic Rights V. US Court observed that Art}c!e 23

In People’s Union for . deta 'inst the state but also against othey

- of ArtiC ’ ter
considered the scope and ambit 0% %, 21 not only 282 n. The sweep of Article 23 is wids

. individua tio I¢ i
learly designed to prOtCCt.the e 1inits a pl . i
;;3;}; cictiz%rris. Article 2315 not limited 121 PP’ and beggar and other SEildr fm,m:'_ 8

. 1 uma
and unlimited and it strikes at trafﬁfc.:oulli] |
of forced labour wherever they ar¢

ha v. Union of India
bonded labour have

I11the Supre

her landmark judgement Ofthe

105 yet anot Jue;
d from exploitation.

peen protecte ‘.
e Court has held that children
d in any hazardous industry, mines or other
how the state authoritative should protect
llions of children, working illegally in

Bandhua Mukti Morc
Supreme Court where the

Tamilnadu,
be employe
ive guidelines
rights of mi

In M.C. Mehta v. State of
below the age of 14 years cannot
works and has laid down exhaust
economic, social and humanitarian

public and private sectors.

CONCLUTION:

The Indian judiciary has strengthened the concept of social justice b)_/ giving many
important decisions in the direction realizing it. There are some such decisions givenby
the Supreme Court which made social justice even more meaningful, like Maneka Gandhi
decision, Indira Shahani decision, S. P. Gupta decision and there are so many decision by
which there has been strength in establishing social justice. But a lot of work remains to be
done _in the .ﬁe]d. of strengthening social justice. It is hoped that the Government and the
Judiciary will discharge their positive responsibility according to the intention of the
makers of the constitution and the needs of the Indians. S

103 AIR 1982 SC 1473,
110 AIR 1984 SC 802.
111 AIR 1997 SC 699.




